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Providing for a
disabled person

in a will

This resource looks at topics to consider when giving a lump
sum of money or property, or a gift in a will to a disabled person.
Before considering this, it is worth understanding the meaning of
mental capacity, guardianship and lasting power of attorney.

Mental capacity

Mental capacity is the ability to make an
informed decision based on understanding
a situation, the options available, and the
consequences of the decision. A person

is presumed to have capacity unless

it is established, that they lack capacity.

A person does not have to prove they have
capacity — it is for the person who thinks
they do not have capacity to establish that
fact. It is NOT a state of being - it is about

a specific decision at a specific point in time.

It is important that decisions made

on behalf of a person who lacks
capacity are made in their best interests.
This includes decisions regarding their
assets and finances.

Guardianship

A guardian is someone granted authority by
a parent to care for their child in the event
of their death and the death of anyone

else with parental responsibility. A child

is defined as a person under 18. After a
young person turns 18, they are no longer
considered a child and it is not possible

to appoint a guardian.

Some parents with adult children who are
disabled and who lack mental capacity
indicate who they would like to help with
care and health and welfare decisions in
the event of their death, in case no-one has
been appointed as an Attorney or Deputy
and there is a disagreement with the local
authority as to what is in your child/young
person’s best interests.


https://www.mencap.org.uk/advice-and-support/mental-capacity-act#:~:text=Mental%20capacity%20is%20the%20ability,can't%20make%20other%20decisions.
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When a person cannot manage their
own financial affairs, someone should be
appointed to do that for them. There are
three options:

Where the only assets/income are

in the form of welfare benefits, the
simplest solution is to be appointed as
a DWP appointee. An application must
be made, and further information can
be obtained here.

If the person has mental capacity to
appoint an attorney, then a Lasting
Power of Attorney can be set up who
can manage an individual’s money
where they no longer have mental
capacity to do so. Mental capacity

is discussed above. An LPA gives

an individual wide, flexible powers.

It is a quicker and cheaper option.
However, it can only be put in place if
an individual has the mental capacity
to agree to it.

Where a person has assets that need
to be managed - such as money in the
bank, a flat or a house, which may be
following an unexpected inheritance -
and that person does not have mental
capacity to manage their financial
affairs, then an application to the
Court of Protection to be appointed

as a Deputy for Property and Financial
Affairs will be necessary. This is a slow
process — with many applications
taking 10-12 months before an order
is made.

Once appointed as a Deputy, reports
need to be submitted on an annual
basis to the Office of the Public
Guardian setting out what monies
have been received, what monies
have been spent, and whether any
decisions have been made for the
person whose finances the Deputy

is managing. The powers of a Deputy
are also quite limited.


https://www.gov.uk/become-appointee-for-someone-claiming-benefits
https://www.gov.uk/become-deputy

| have an autistic child or
relative. How can | provide
for them in my will?

As a parent of an autistic child, you may
want to consider looking at creating a Trust.

A Trust is an arrangement where an asset
like property or money is transferred to one
or more people (Trustees) to hold for other
people (beneficiaries). A Trust ensures that
your money or property for your child or
young person is protected for their future.

There could be implications if the person you
want to leave money/property to does not
have the mental capacity to manage the gift.

If you leave a lump sum of money or
property to a child' or other loved one
with a learning disability this could have
unintended consequences, for example

it could affect any means tested benefits
they are entitled to or could mean they are
required to pay for care costs.

What will happen if | do not
have a will?

Under the laws of intestacy (which'is the
word used when someone dies without

a will), the autistic child or loved one may
inherit. This could impact their receipt of
social care support (see below) and welfare
benefits as the income or assets may need
to be declared, depending on the sums
involved. Where the person inheriting

does not have mental capacity to manage
financial matters, this will cause some
difficulties as they would be unable

to independently manage the assets.

T In this document ‘child’ includes adult children

There are two main types of trust:
o Discretionary Trust

A Discretionary Trust gives flexibility
and control to Trustees over how best
to use the Trust assets for the benefit of
beneficiaries.

When you set up a Discretionary Trust,
you identify a beneficiary who can
receive capital and/or income from the
Trust at the discretion of the Trustees.
A Discretionary Trust can be set up for
a single person or a ‘class’ (group) of
beneficiaries e.g. grandchildren.

Why are Discretionary
Trusts important?

If you are caring for an autistic person
who cannot lead a fully independent
life, you may be worried about how
they are cared for after you die.

A Discretionary Trust can be set up so
that the Trustees (people appointed by
you to look after the Trust) will act in
your child/loved one’s (beneficiaries)
best interests and benefit. Having
money in a Discretionary Trust means
Trustees can choose how to use funds
for the beneficiaries, which may include
paying for someone to travel with them,
or care for them. Trustees do not have
to have any specific qualifications; they
just have to be people who you would
feel comfortable with having control of
your assets to act in the beneficiaries’
best interests. There can be more than
one Trustee.
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Leaving money to your autistic child or
loved one in the form of a gift can affect
any benefits they are entitled to from
the state. A Discretionary Trust means
your child/loved one’s means tested
benefits will not be affected, as they do
not have a clear share in the Trust, and
it cannot be said that they ‘own’ it or
any part of it.

Where monies are held in the Trust,
they do not need to be declared, which
means that the Trust will not affect any
means-tested benefits. Depending on
the type of Trust you use, there may
also be tax implications after your
death. You should discuss this with
your solicitor.

A Disabled Person’s Trust gives
flexibility to the Trustees as to how
and when to pay any income to the
beneficiary, however the beneficiary
must be considered disabled. If there
are other beneficiaries in the trust,
Trustees can also pay income to
other beneficiaries named in the trust,
however that is limited to up to either
£3,000 per year or 3% of the value of
the trust fund (if the value of the trust
fund is less than £100,000).

The criteria as to who qualifies as
being “disabled” for the purposes

of a Disabled Person’s Trust are
relatively narrow. Someone receiving
a personal independence payment
(PIP) for example would be considered
disabled.

As the rules are stricter in a Disabled
Person’s Trust, the Trustees can find
themselves unable to use money in a
particular way compared to how they
can use money in a Discretionary Trust.
A Disabled Person’s Trust means the
beneficiaries means tested benefits or
care costs will not be affected, as they
do not have a clear share in the trust,
and it cannot be said that they own any
part of it.

The taxation of Disabled Person’s Trust
can be very beneficial compared to a
standard Discretionary Trust, but much
will depend on the value of the trust.
You should discuss the options with
your solicitor.

Depending on the type of Trust you
use, there may also be tax implications
after your death. You should discuss
this with your solicitor.

What happens if | do not leave
my assets in a Trust?

Those inheriting after your death will be
entitled to receive their share of your
estate. If they receive means-tested
benefits, then they may lose those
benefits. If your child or loved one’s are
not able to manage their own money,
then their Power of Attorney will be
able to do so, but if they do not have
an Attorney, a Deputy will need to be
appointed by the Court of Protection
(this is detailed below).
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Can | have different executors
and Trustees?

Yes, it is entirely possible to have
different executors from Trustees. The
executors are responsible for carrying
out your wishes, as contained in your
Will. They are also responsible for
arranging the funeral. The Trustees
are responsible for looking after any
money that is held in the Trust. They
may choose to obtain financial advice
from a suitably qualified professional,
or legal advice from time to time,

to ensure that all the formalities are
complied with and that they act within
their remit of the Trust.

What happens if | make a gift to an
adult with a social care package?

Some adults have care needs which
are supported through an adult care
plan. A care plan is accessed through
an adult care needs assessment which
is carried out by your Local Authority.
It is free to be assessed and your Local
Authority will identify your care needs
and check they meet a nationally
agreed set of criteria. They will also
carry out a financial assessment.

For those on a lower income the

cost of care may be covered by your
Local Authority. Care costs can be
expensive especially for services

such as residential care homes, day
placements and extensive community
care packages.

If someone whose care package is
funded by their Local Authority is given
a financial gift or asset either in a will
or otherwise, this can have an impact
on who funds the care package. Any
gift or inheritance will be a change

in circumstances which will need

to be notified to the DWP and/or

Local Authority.

What happens if | do not make a
Court of Protection Application to
make a gift on behalf of someone
who lacks mental capacity?

There are different consequences for
making gifts on behalf of someone
who does not have mental capacity.
These include:

- any gifts could be disregarded by
HMRC and therefore the value of the
gifts will still form part of the person’s
estate when they die; and

- the Office of the Public Guardian
could apply to the Court of Protection
for the Power of Attorney appointing
you as an Attorney to be revoked, or
for you to be removed as an Attorney.
You may be asked to pay the costs of
this, as well as being told to repay any
monies gifted without the permission
of the court.

- The value of the gift may still be
included in their assets, meaning that
the person may need to pay for their
own care, even though they no longer
have the money to do so.
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That may then trigger a loss of benefits.

The inheritance may also push their
finances over the threshold, resulting in
them having to pay for their own care
and no longer being eligible to care
being organised and paid for by the
Local Authority. Therefore, care must

be taken to consider any intended
consequences are not triggered
by a well-meaning relative who
leaves an inheritance to a person
with a care package and/or
means-tested welfare benefits.

Written in collaboration with Charles Fraser, Head of Private Client at Lightfoots Solicitors.
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Ambitious about Autism is the national charity
standing with autistic children and young people.

We believe every autistic child and young person has
the right to be themselves and realise their ambitions.

We started as one school and have become
a movement for change. We champion rights,
campaign for change and create opportunities.

Contact us
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Woodside Avenue, London N10 3JA
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Ambitious about Autism is a registered charity in England
and Wales: 1063184 and a registered company: 03375255.

Ambitious about Autism Schools Trust is an exempt charity
in England and Wales and a registered company: 08335297.


mailto:info%40ambitiousaboutautism.org.uk?subject=
https://www.ambitiousaboutautism.org.uk
https://twitter.com/ambitiousautism
https://www.facebook.com/ambitiousaboutautism
https://www.instagram.com/ambitiousaboutautism/
https://www.ambitiousaboutautism.org.uk

